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PER CURI AM

Donald Phillip Smth, appeals his sentence follow ng his
guilty plea to two counts of distribution of cocaine in violation
of 21 U S.C 88 841(a)(1l) and (b)(1)(c) (2000) and one count of
possession of a firearm by a convicted felon, in violation of 18
U S C 88 922(g)(1) and 924(a)(2). On appeal, Smth asserts that

his sentence violated both United States v. Booker, 125 S. C. 738

(2005) and United States v. Fanfan, 125 S. C. 738 (2005). Finding
no reversible error, we affirm

Smth first asserts that his sentence violates the Sixth
Amendnent because he was sentenced as a career offender.! This
argunent is foreclosed by the Suprene Court’s reaffirmati on of the

Al mendarez-Torres? prior conviction exception in Booker. See

Booker, 125 S. C. at 756 (“Any fact (other than a prior
conviction) which is necessary to support a sentence exceedi ng the
maxi mum aut hori zed by the facts established by a plea of guilty or
a jury verdict nust be admtted by the defendant or proved to a

jury beyond a reasonable doubt.”). Likew se, the application of

"W note that Smith's two-Ievel enhancenent for possession of
a dangerous weapon does not inplicate Booker because the facts
underlying this enhancenent were admtted by the defendant in his
factual basis for his plea. W further note that Smth’' s two-1evel
enhancenent for obstruction of justice does not inplicate Booker
because Smth received a hi gher sentence under the career offender
provi sion, which did not take the obstruction of justice finding
into account .

2Al mendarez-Torres v. United States, 523 U. S. 224 (1998).
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the prior conviction exception to Smth does not raise any of the

problens outlined in United States v. Shepard, 125 S. C. 1254,

1262-63 (2005), or United States v. Washington, 404 F.3d 834, 843

(4th Cir. 2005), because no facts related to Smth's prior
convictions are in dispute.

Smith next asserts that although his two-Ievel
enhancenment for obstruction of justice did not play a role in his
base of fense | evel, which was cal cul ated under the career offender
provision, the district court relied on that enhancenent when it
denied his request for a two-level reduction for acceptance of
responsibility. This argunent is foreclosed by our decision in

United States v. Evans, F.3d __, 2005 WL 1705531, at *1 n.4

(4th Gr. July 22, 2005) (No. 04-4522), which stated that for
purposes of determning whether a Sixth Anmendnment violation
occurred, the sentence inposed is conpared agai nst the guideline
range that was properly determ ned before any adjustnments are nmade
for acceptance of responsibility.

Finally, Smth asserts that his mandatory guidelines
sentence viol ated the Si xth Anmendnent. Because this clai mwas not
preserved for appellate review, it is reviewed for plain error. W
have reviewed the record and find that the district court did not
plainly err in treating the guidelines as mandatory since there is

no evi dence of prejudice as required under United States v. Wite,

405 F. 3d 208, 223 (4th Gr. 2005).
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For the foregoing reasons, we affirm Smth' s sentence.
We dispense with oral argunment because the facts and |egal
contentions are adequately presented in the materials before the

court and argunent would not aid the decision process.
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